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03/11/2015
Anna Soubry MP

Dear Minister,

If I may a quick recap on what we do at PAS, the government response to the BIS select committee in 2011 was that there should be a pubs advisory service giving independent advice. We responded to that recommendation and put a team of industry experts together in order to meet the demand for advice on a wide range of issues prospective tenants should consider prior to taking on a pub. As it stands no pub company will refer their prospective tenants to us so we get to find out what has been going on only after they have signed a lease or tenancy. 

Clearly we are taking part in the consultation and roundtables; we look forward to meeting you later in the month, as it stands there is a great deal we wish to discuss but this couldn’t wait.

I wish to quote Baroness Neville-Rolfe from Hansard 28 Jan 2015: Column GC92 

“Although prospective tenants will not have the right to the market rent only option, our amendments provide that they will have the protection of the parallel rent assessment—PRA—which will show them how their tied deal compares with a free-of-tie deal.” 
The most vulnerable people in the pubs trade are widely considered to be new entrants to the trade (prospective tenants). We now see from your proposal they are to be denied parallel rent assessment (PRA) protection despite Baroness Neville-Rolfe assuring the House of Lords on behalf of the government that this would be the case. PRA is supposed to be the embodiment of the 'no worse off' principle; hence the PRA calculator we host has been used by thousands of people. More generally PRA is the introduction of a clear understandable (by all) test that crucially needs no higher skill or experience. Perfectly suited to prospective tenants, exactly what was promised by government.

In the same grand committee Baroness Neville-Rolfe also said:

“Our amendments will provide tied tenants with the right to a market rent only agreement at a number of trigger points, including at a rent review; at a lease renewal; when there is a significant and unexpected price increase; or if a local economic event occurs that is outside the tenant’s control.” 
Putting aside the issue of PRA being removed altogether in your code, clearly the Baroness is giving further assurances here from government that rent reviews are an opportunity for tied tenants to consider a MRO option. It is clearly understood that rent review means an offer, there is no condition attached to what that offer should be in her amendments. Had the higher proposal condition you put forward in 8.12 of your draft code been the intention then it would have been on the face of the bill and debated in the house or on Baroness Neville Rolf’s compromise proposed to the grand committee. 

Commons Briefing papers SN06740 also reports the commitment I quote: 

“The Bill did not provide for a ‘market rent only option’: provision to give all tenants the automatic right to choose a free-of-tie agreement. At the Report stage of the Bill on 18 November 2014, the Commons agreed an amendment, tabled by Greg Mulholland, to make the ‘market rent only’ option a feature of the new regulatory regime. Subsequently in the House of Lords the Government introduced a series of amendments to the Bill to retain this principle, amendments considered, and agreed, by the Commons on 24 March 2015.”
The pubs code condition 8.12 from your office clearly proposes that only a higher rent review proposal will trigger a MRO option. This means around 95% of our members cannot access the code. Despite the will of parliament that all tied tenants of large pub owning companies would be given protection. The government, via your draft are seeking by stealth, to return the pubs code to their original proposal in June 2014 that was offering the trade no PRA and no MRO. This is an abuse of the good faith peers and MP’s offered in exchange for the assurances made by government, the end result being contrary to the will of parliament. 

Consequently we feel that 8.12 is in breach of Section 43 of the SBEE Act. 

Similarly we can find no record of the government saying “we have to legislate against large pubco’s because just 5% of their tied tenants are being treated unfairly”. The house accepted the argument that all tied tenants from large pubco’s should have the option to establish for themselves whether or not they are worse off than if they were free of tie. Protection for a handful of cases such as your office now proposes never would have got through both houses and resulted in defeat for the government on November 18th. Members and Lords rightly saw BIS & BISCOM evidence going back over 10 years that the majority are “worse off” as a result of the way tied rents are applied by big pub owning companies.
We reluctantly accepted the noises coming from BIS that only legislation covering large pub companies would have the desired effect, family brewers had only a small number of cases and a statutory code would be disproportionate etc. Now we find only a handful of large pub owning company tenants are to be covered by your proposals, this is a travesty. 

The PAS represents many hundreds of members who run tied pubs, they have been shocked by your departments response to the enshrined principle that a tied tenant should be “no worse off”.  We firmly request that your department amends the current draft code immediately to bring the condition on rent proposals and see the reinstatement of PRA.  This will be in line with what the house’s voted for and supported and the standard note in the commons library. 

The pubs trade wants to start the consultation discussion from where it was left in 2015 after its journey through the house and not from June 2014 as you propose.

Yours sincerely
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